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Editor’s Note

Quick Prophets is a periodic publication provided by the firm
to inform you about recent developments that command at-
tention.

In this article, Bob Benjy covers a recent Los Angeles City or
dinance that was recently passed by the Los Angeles City
Council that will have immediate effect on lenders who make
many types of residential loans (e.g., development, construc-
tion and mortgage).

NEW
LOS ANGELES CITY ORDINANCE:
A TEEMING HORNET'S NEST
FOR FORECLOSING LENDERS

By Bob Benjy

Effective July 8, 2010, lenders foreclosing on residential property in the City of
Los Angeles (City) will have to comply with a complex, controversial new ordinance
requiring, among other things, registration of those properties pending foreclosure.
On May 21, 2010, the City enacted an ordinance establishing the Foreclosure Registry
Program. The stated intent of the ordinance is "to establish a mechanism to protect
residential neighborhoods from becoming blighted through the lack of adequate main-
tenance and security of abandoned properties as a result of the foreclosure crises."
While the stated intent of the ordinance may be noble, lenders will face exposure to
prosecution, substantial fines as high as $100,000 per property per year, and ongo-
Ing inspection, compliance, and registration expenses.

The broad language of the ordinance makes it applicable to every conceivable type
of residential property and makes the ordinance applicable to a much wider group
than just mortgage lenders. It requires lenders to register residential properties sit-
uated in the City within 30 days of recording a Notice of Default and Election to Sell
Under Deed of Trust (NOD). All lenders foreclosing on any residential property situ-

ated in the City must comply, regardless of whether the underlying deed of trust se-
(continued on page 2)




cures a mortgage loan,
business loan, construc-
tion loan, or any other
type of loan.

Most lenders will be
required to pay a $155
annual registration fee for
each affected property.
In addition, lenders are
required to inspect, main-
tain, and secure those
properties commencing
with the time the NOD is
recorded and ending only
upon either rescission of
the NOD or sale of the
property to a non-lender
third-party.  The ordr
nance is retroactively ap-
plicable to those
properties on which an
NOD was recorded prior
to the July 8, 2010, effec-
tive date of the ordr
nance. Failure to comply
with the ordinance can
result in imposition of
substantial penalties.

This Quick Prophets
is a summary of the new
ordinance.

Properties Subject
to the Ordinance
The ordinance is ap-

plicable to all types of
residential properties sit-

uated in the City. Conse-
quently, the broad lan-
guage of the ordinance
captures not only single-
family residences, multi-
family apartments, and
condominiums, but also
raw residentially-zoned
land, mixed-use proper-
ties, and incomplete res-
idential construction
projects.

The ordinance also
applies to properties ac-
quired: (1) by the benefi-
ciary at a trustee's sale;
and (2) by means of a
deed in lieu of foreclo-
sure. Affected properties
subject to the ordinance
shall remain subject to
the ordinance until the
NOD is rescinded or the
property is sold or trans-
ferred to a party other
than the beneficiary of
the deed of trust.

Registration
of Properties
The ordinance re-
quires any beneficiary or
trustee of a deed of trust
on a residential property
in the City on which a
NOD has been recorded
to register the

As of this writing it is unclear whether there will

be any efforts to address these and other issues

raised by this ordinance. In the meantime, lenders

are advised to comply but act cautiously as they ma-

neuver through the minefields

of this ordinance.

property with the Hous-
ing Department of the
City of Los Angeles
(LAHD) within thirty days
of the issuance of the
NOD. In those cases
where the NOD was
recorded prior to July 8,
2010, and not rescinded,
the property must be
registered on or before
August 7, 2010.

The annual registra-
tion fee is $155 and cov-
ers the balance of the
calendar year for the year
in which the registration
is first made. Each addi-
tional annual registration
fee shall be due January
1st of the following cal-
endar year and must be
paid no later than Janu-
ary 31st of that year.

Registration fees will not
be prorated. Lenders
that register properties
with the Mortgage Elec-
tronic Registration Sys-
tem (MERS) will not be
required to pay the regis-
tration fee to LAHD and
will incur a substantially
reduced registration fee
through MERS. Proper
ties can be registered on-
line through MERS at
http://www.mersinc.org .

In order to register a
property, the registering
party must provide the
contact information, in-
cluding name, street ad-
dress (i.e., no PO.
Boxes), and telephone
number, for the person(s)
directly responsible for
the property. If that per
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son is located more than
100 miles from the prop-
erty, the registering party
must also provide the
name, street address,
and telephone number of
the staff of any applicable
property management
company responsible for
the security, mainte-
nance, and marketing of
the property.

Penalties for Failure

to Register

If LAHD determines
that the beneficiary
and/or trustee has failed
to comply with the reg-
istry requirements of the
ordinance, LAHD shall
notify the beneficiary
and/or trustee of the fail-
ure to comply. Failure to
remediate the problem
within 30 days of LAHD's
notice shall result in a
fine of $250 per day for
each day subsequent to
the notification. Hence,
the minimum fine for fail-
ure to register will be
$7500 (i.e., 30 days x
$250 per day). Penalties
imposed under the ordr
nance shall not exceed
$100,000 per property.

Other Requirements

In addition to the
foregoing registration re-
quirements, the ordr
nance requires, among
other things: (1) upon de-
fault by the trustor and
prior to recording a NOD,
the beneficiary or trustee
must conduct an inspec-
tion of the property; (2)
once a NOD is recorded,
the person(s) responsible
for the property must
conduct weekly inspec-
tions thereof; (3) the reg-
istering party is required
to report any change of

information contained in
the registration to LAHD
within 10 days of the
change; and, (4) the ben-
eficiary and/or trustee is
required to maintain the
property and keep it se-
cure (commencing with
the recording of the
NOD). This latter require-
ment is especially prob-
lematic  since  such
actions could give rise to
claims against a lender
both in connection with
maintenance of the prop-
erty and the possibility of
being deeded a mort-
gagee-in-possession.

The ordinance also
requires that within 10
days of the purchase or
transfer of a loan secured
by a deed of trust on a
registered property, the
new  beneficiary or
trustee must record with
the Los Angeles County
Recorder's Office a copy
of an instrument that
transfers the beneficial
interest under a deed of
trust from one lender to
another, including therein
the name, street ad-
dress, and telephone
number of the new per-
son responsible for re-
ceiving payments
associated with the loan.
Under normal circum-
stances, recording notice
of an assignment of a
deed of trust is optional.
This requirement of the
ordinance becomes ap-
plicable regardless of
whether a NOD has been
recorded (i.e., it is inde-
pendent of whether fore-
closure has been
initiated).

Penalties
for Offenses
Unrelated

to Registration

The ordinance also
provides for possible
penalties to be imposed
against lenders for prop-
erties that are not prop-
erly inspected,
maintained, or secured at
a rate of $1,000 per
structure per calendar
day, up to a maximum of
$100,000 per property
per calendar year.

All violations of the
ordinance, whether per-
taining to registration or
otherwise, shall be
treated as strict liability
offenses regardless of in-
tent.

Blighted Property

Reporting Hotline

The City has estab-
lished a reporting hotline
for individuals to report
blighted properties for
further investigation.
Residents may dial 3-1-1
or (866) 452-2423 to initi-
ate an investigation.

Conclusion

The ordinance is a po-
tentially dangerous mine-
field. For example, the
ordinance could be inter-
preted to require a lender
to enter a property, re-
gardless of whether it is
occupied, for the pur
pose of maintaining it
(e.g., to mow the lawn,
abate a hazard, or drain a
pool). Although a Deed
of Trust may authorize a
lender to enter onto the
property and take action
to protect its collateral, a
lender may not take ac-
tion that is in breach of
the peace. Hence, if the
owner refuses to allow
access, this requirement
puts the lender in the
precarious position of po-

tentially having to seek
the appointment of a re-
ceiver to do the required
maintenance. The ordr
nance is unclear as to
whether a lender is re-
quired to go to court to
gain access to the prop-
erty to comply with the
ordinance.

Further, the imposi-
tion of maintenance re-

quirements before a
lender owns the property
exposes a lender to

claims that it is a "mort-
gagee-in-possession” and
to liability as if he were
the owner of the prop-
erty.

In addition, the ordk
nance's penalty provi-
sions may be deemed
excessive (i.e., up to
$100,000 per property
per year). The cost of
compliance and risks to
lenders (e.g., ongoing in-
spections, maintenance,
security, registration
dues, legal exposure as a
potential mortgagee-in-
possession) are poten-
tially high and the
obligations under this or
dinance are contrary to
best practices employed
by lenders.

As of this writing it is
unclear whether there
will be any efforts to ad-
dress these and other is-
sues raised by this
ordinance. In the mean-
time, lenders are advised
to comply but act cau-
tiously as they maneuver
through the minefields of
this ordinance.
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